STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE AND
CONSUMER SERVI CES,

Petitioner,

VS. Case No. 04- 3054

ENVI RONMVENTAL SECURI TY OF
OKALOGCSA, I NC., AND CLI NTON
KI LLI NGSWORTH, Certified
Operat or in Charge,

Respondent s.

RECOVMENDED ORDER

A hearing was held pursuant to notice on January 13 and 14,
2005, before Barbara J. Staros, duly-designated Adm nistrative
Law Judge of the Division of Admi nistrative Hearings, via video
tel econferencing in Pensacola and Tal | ahassee, Florida.

APPEARANCES

For Petitioner: David W Young, Esquire
Departnent of Agriculture and
Consuner Services
407 Sout h Cal houn Street
Mayo Bui |l di ng, Room 520
Tal | ahassee, Florida 32399-0800

For Respondents: Robert O Beasley, Esquire
Litvak & Beasley, LLP
220 West Garden Street, Suite 205
Post OFfice Box 13503
Pensacol a, Florida 32591-3503



STATEMENT OF THE | SSUES

Whet her Respondent committed the violations set forth in
the Adm nistrative Conplaint, as anended and, if so, what
penal ty shoul d be inposed.

PRELI M NARY STATEMENT

On July 7, 2004, the Departnent of Agriculture and Consuner
Services (the Departnent) issued an Adm nistrative Conpl ai nt
consisting of 11 counts. The Adm nistrative Conpl aint charged
Respondents with violations of pertinent provisions of Chapter
482, Florida Statutes, and Florida Adm nistrative Code Chapter
SE-14.

The Adm nistrative Conplaint was sent to M. Cinton
Killingsworth, certified operator-in-charge (COC) of
Environnental Security of Okal oosa, Inc., d/b/a Environnental
Security of Ckal oosa.

Respondents disputed the allegations in the Administrative
Conpl ai nt and, through counsel, requested a fornal
adm ni strative hearing. The case was referred to the Division
of Adm nistrative Hearings on or about August 30, 2004. A
formal hearing was set for Novenber 3, 2004. Respondents filed
a Motion for Continuance of the hearing which was granted. The

heari ng was rescheduled for January 13 and 14, 2005.



On January 10, 2005, Petitioner filed a Motion to Anend
Adm ni strative Conpl aint seeking to amend Count 5. The notion
was granted.

Prior to hearing, the parties resolved the issues in
several of the counts of the Adm nistrative Conplaint |eaving
three counts renmaining which alleged violations of Section
482.071(1) and (2), Florida Statutes, Y and Florida
Adm ni strative Code Rule 5E-14.142(3)(b)and (5)(f) and (g).

At the commencenent of the second day of the hearing,
Petitioner made a second notion to anmend the Admi nistrative
Conmplaint. The notion was deni ed.

This case was consolidated with Case Nos. 04-3052 and
04-3053. At hearing, Petitioner presented the testinony of
Charles Wod, dinton Killingsworth, difford Killingsworth,
Joe Parker, Gary Stanford, Bruce N cely, Mchael Page, and
Steven Dwinell. Petitioner's Exhibits E-1 through E8 were
admtted into evidence. The Respondents presented the testinony
of Steven Dwinell.

A transcript consisting of three volunmes was filed on
April 20, 2005. The parties tinely submtted Proposed
Recommended Orders, which have been considered in the

preparation of this Recommended Order.



FI NDI NGS OF FACT

1. Petitioner is an agency of the State of Florida charged
with regulating the operation of the pest control industry
pursuant to Section 482.032, Florida Statutes.

2. At all tinmes material to this case, Cinton
Killingsworth was the owner and Certified Operator in Charge
(CAOC of Environnental Security of Ckaloosa, Inc., a licensed
pest control conpany in Cantonnent, Florida.

Counts 4 and 6

2. Counts 4 and 6 of the Adm nistrative Conpl aint allege
as follows:

Count 4 During an inspection on July 11,
2003, the Departnent found that
Environnmental Security of Okal oosa operated
an unlicensed business |ocation at 9100
Hanmman Avenue, Pensacol a, at which sal es
solicitations were nmade and renuneration
received. This is a violation of Chapters
482.071(1) and (2), Florida Statutes.

Count 6 During an inspection on July 11,
2003 the Departnent found that Environnent al
Security of Ckal oosa phone nunbers
termnated in an unlicensed | ocation as 9100
Hanman Avenue. This is a violation of
Chapter 5E-14.142(3)(b).
4. Environnental Security of COkaloosa, Inc., d/b/a
Envi ronmental Security, is physically |ocated at 4141 Pi ne
Forest Road in Cantonnent, Florida, and is listed at this

address on its application for business license filed with the

Departnment. Cantonnent is |ocated in Escanbia County near



Pensacol a, Florida. Two other pest control comnpanies,
Killingsworth Environnmental, Inc., and Atlas Termte and Pest
Control of Cantonnent, Inc., are |located at the same address.

5. On July 11, 2003, the Departnent conducted an
i nspection of a conpany called Hone Services Marketing and
Managenent, LLC, (hereinafter Hone Services) which is |ocated at
9100 Hamman Avenue in Pensacola. difford Killingswrth and
Clinton Killingsworth? are the managers of Home Servi ces.

6. On March 26, 2002, entered into a Managenent and
Mar ket i ng Agreenent with Home Services, executed by dinton
Killingsworth on behal f of Environmental Security of OCkal oosa
and by difford Killingsworth on behalf of Home Services.

7. Since that agreenent was signed, the tel ephone nunber
for Environnental Security of Ckaloosa listed in the |oca
tel ephone directory term nated at Honme Services. Honme Services
al so answers calls for Killingsworth Environnental, Inc. and
Atl as Exterm nating.

8. Honme Services enployees do not nmake "cold calls" to new
custonmers. They receive calls fromexisting custoners. They
contact custoners with active accounts to set up renewals. They
al so contact honeowners whose hones were treated during
construction and whose initial accounts were with the buil der of
the hone. |[If a new custoner calls, a Hone Services enpl oyee

answers the call, gets the contact information fromthe



potential new client, and then calls the appropriate technician
who would then call or visit the potential custoner. The
appropriate technician is generally determ ned by the geographic
| ocation of the caller.

9. Wiile a Hone Services enpl oyee m ght send a preprinted
contract to the technician to take to the job site or mail a
contract to a custoner, Hone Services does not enter into any
contract to perform pest control services. No pest contro
trucks or chem cals are stored at Home Services.

10. Hone Services also has a paynment processing conmponent.
Hone Services sends bills to pest control custoners which
i nstruct custoners to make out the check to the appropriate pest
control conpany, not to Hone Services. Paynments from custoners
for pest control services are deposited into the account of the
appropriate pest control conpany.

11. No evidence was presented that 9100 Haman Avenue i s
an advertised permanent |ocation of Environmental Security of
Okal oosa from whi ch busi ness was solicited, accepted, or
conduct ed.

12. After the July 11, 2003, inspection of Honme Services,
Clinton Killingswrth took steps to get Hone Services |icensed
as a pest control conmpany. M. Killingsworth did this because
it was his understanding that the Departnent took the position

that Home Services was in the business of practicing pest



control services. He enployed his brother, Dani el
Killingsworth, to be the required |Iicensed person in charge, and
contacted several insurance conpanies to obtain the required
insurance. He had difficulty obtaining the required insurance
since Hone Services does not offer pest control services.
Despite these difficulties, Home Services was issued a |icense
i n Decenber 2003.

Count 5

13. Count 5 of the Adm nistrative Conpl aint, as anended,
reads as follows:

During an inspection on July 16, 2003, the
Departnment found that Environnmental Security
of Ckal oosa, |ncorporated stored pesticides
at an unlicensed business |ocation at 1830
Gal vez Road, Gulf Breeze, Florida, which is
a violation of Chapter 5E-14.142(5)(f) and
(g), Florida Admi nistrative Code. That in
addi tion, the Respondent, Environnental
Security of Okaloosa, Inc., regularly parked
trucks containing pesticide at that |ocation
during nighttinme hours, published in the
2002- 2003 Bell South Tel ephone Directory
under Pest Control Services in the yellow
pages of the tel ephone directory, a listing
for "Environmental Security", a name under
which it did business, and its enpl oyees
received by facsimle daily work assignnents
that were sent to themat that |ocation.

That the Respondent, Environnental Security
of Ckal oosa, I nc operated an unlicensed

busi ness | ocation at 1830 Gal vez Road, Culf
Breeze, Florida, in violation of Section
482.071(2) (a), Florida Statutes.[®]



14. The property located at 1830 Galvez Drive is
surrounded by a fence and contains a structure. The structure
is not enclosed. Both Environnental Security of Ckal oosa and
Killingsworth Environnmental park trucks there overnight. They
entered the property when the pest control enployees arrived.

15. The Departnent conducted an inspection of 1830 Gal vez
Drive on July 16, 2003. The gate to the property was | ocked and
the trucks were I ocked. On the day of the inspection, the
Departnent's inspectors found unm xed chem cals in the trucks.

16. dinton Killingsworth acknow edges that at the tinme of
the inspection, conpany trucks parked at the Galvez Drive
| ocation overnight and pesticides were in the | ocked trucks.

17. Conpany records or contracts are not stored at the
Gal vez Drive location. No custonmer contact takes place at or
fromthe Galvez Drive |ocation.

18. The Pest Control Business License Application Form
contains a space in which the |licensee nust respond to the
following: "Designate |ocation where pest control records and
contracts will be kept and the exact |ocation address for
storage of chemcals if other than |icenses business |ocation."

19. The applications for business |icense for
Envi ronnental Security of Ckal oosa do not reference 1830 Gal vez

Road as a | ocation where storage of chem cals occurs.



Environnental Security of (kal oosa does not have a |icense for
operating a business at this |ocation.

20. The yell ow pages for the Pensacola area contains a
listing inred ink for "Environnental Security, Inc.” It lists
an address of 4141 Pine Forest Road with the tel ephone nunber
473-1060. There is another reference to "Environnental
Security" in black ink in smaller type which lists the address
1830 Galvez Drive with the nunber 916-7731.%

21. dinton Killingsworth brother, difford Killingsworth,
arranged to have a phone line for a fax nachine to be located in
atrailer at the Galvez Drive location. The purpose of
installing a fax line at Galvez Drive was for enployees to
receive daily schedul e assignnments. The 916-7731 nunber |isted
in the yellow pages is the nunber of the fax machine. Cinton
Killingsworth did not request a listing for the nunber of the
fax machine. However, the tel ephone conpany listed it in the
phone book. dinton Killingsworth has requested the | ocal
t el ephone conpany to renove the erroneous listing a nunber of
times.

CONCLUSI ONS OF LAW

22. The Division of Admnistrative Hearings has
jurisdiction over the parties to and the subject matter of this

proceedi ng. 88 120.569 and 120.57, Fla. Stat.



23. Because the Departnent seeks the inposition of
adm ni strative fines, the agency has the burden of proving the

charged violations by clear and convincing evidence. Departnent

of Banki ng and Fi nance, Division of Securities and |Investor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996) .
24. Section 482.161(7), Florida Statutes, states:

(7) The departnent, pursuant to chapter
120, in addition to or in lieu of any other
remedy provided by state or |ocal |aw, may
i npose an adm nistrative fine, in an anmount
not exceedi ng $5, 000, for the violation of
any of the provisions of this chapter or of
the rul es adopted pursuant to this chapter.
In determ ning the amount of fine to be
levied for a violation, the foll ow ng
factors shall be consi dered:

(a) The severity of the violation,
including the probability that the death, or
serious harmto the health or safety, of any
person will result or has resulted; the
severity of the actual or potential harm
and the extent to which the provisions of
this chapter or of the rul es adopted
pursuant to this chapter were viol ated,

(b) Any actions taken by the |icensee or
certified operator in charge, or limted
certificateholder, to correct the violation
or to renedy conpl aints;

25. Subsections 482.071(1) and (2)(a), Florida Statutes,

read as foll ows:

(1) The departnent nay issue licenses to

qgqual i fi ed busi nesses to engage in the
busi ness of pest control in this state.

10



26.

It is unlawful for any person to operate a
pest control business that is not |icensed
by the departnent.

(2)(a) Before entering business or upon
transfer of business ownership, and al so
annual |y thereafter, on or before an

anni versary date set by the departnent for
each licensed business |ocation, each
person, partnership, firm corporation, or
ot her business entity engaged in pest
control nust apply to the departnment for a
license, or a renewal thereof, for each of
its business |ocations. Applications nust
be made on forns prescribed and furni shed by
t he depart nment.

Subsections 482.021(2) and (21)(e), Florida Statutes,

read as foll ows:

27.

(2) "Business |location" nmeans an advertised
permanent |ocation in or from which pest
control business is solicited, accepted, or
conduct ed.

(21) "Pest control™ includes:

* * %

(e) The advertisenent of, the solicitation
of, or the acceptance of renuneration for
any wor k described in this subsection, but
does not include the solicitation of a bid
froma licensee to be incorporated in an
overall bid by an unlicensed primry
contractor to supply services to another.

Fl ori da Adm nistrative Code Rul e 5E-14.142(3)(b),

(5 (f) and (g) reads as foll ows:

(3) Adverti sing:

11



(b) Al pest control tel ephone directory
advertising, including direct-dial |ong

di stance lines shall in all cases show the
Iicensee’s nanme or trade nanme registered
with the Departnent, conplete |icensed
busi ness | ocation address and tel ephone
nunbers. Blind (unidentified) tel ephone
nunbers are prohibited. All tel ephone
nunbers used in the solicitation and
acceptance of pest control shall term nate
in the |icensed business |ocation.

* * %

(5) Business license application: 1In
accordance with Section 482.071(1), F.S.,
the followng information shall be submtted
on, attached to and made a part of the
Departnent’ s pest control business |icense
application form DACS 13605, Rev. 3/02,

i ncor porated by reference.

* *x %

(f) The exact |ocation address where the
|icensee’ s records, including contracts, for
pest control work are kept and the exact

| ocation address of storage of chem cals.

(g) A statenent signed by the certified
operator(s) in charge that all information
given in Departnment business |icense
application is true and correct and that he
will pronptly notify the Departnment in
writing of any subsequent changes thereof,
except change of hone address and prinmary
duty of identification card hol ders ot her
than certified operators.

28. As to Count 4, there was no evidence presented that
9100 Hamman Avenue was an advertised pernanent |ocation of
Environmental Security of Ckal oosa, Inc., from which business

was solicited, accepted, or conducted. Accordingly, the

12



Departnment has not nmet its burden of establishing that a
vi ol ation of Section 482.071(1) and (2)(a), Florida Statutes,
occurred.

29. As to Count 6, the Departnment has nmet its burden
proving that a violation of Florida Adm nistrative Code Rul e 5E-
14.142(3)(b) occurred in that Environnmental Security's telephone
nunber used in the acceptance of pest control business does not
termnate in the |licensed business |ocation of Environnental
Security of Ckaloosa. It does, however, termnate in a |icensed
busi ness | ocation, i.e., that of Home Services.

30. As to Count 5, the Departnment net its burden of
proving that a violation of Florida Adm nistrative Code Rul e 5E-
14.142(3)(f) and (g) occurred in that Environnental Security of
kal oosa, Inc., routinely parked trucks with chem cals inside at
1830 Gal vez Drive, which address was not referenced on
Environnental Security of Okal oosa's application for |icense.

31. However, the undersigned is not persuaded that the
failure to list the 1830 Galvez Drive |location on the
application also constitutes a violation of Section 482.071(1)
and (2)(a), Florida Statutes, in that Environnental Security of
kal oosa did not advertise the Galvez Road | ocation as a pl ace
of business. The evidence established that the yell ow pages
listing was nade in error, not by any action of Respondents.

Further, the phone nunber which appears in the yell ow pages is

13



of a fax line used internally for work assignnents and is not a
t el ephone nunber which the public uses to call for pest control
servi ces.

32. The Departnent seeks to inpose a fine of $2,500 for
the violation of Florida Adm nistrative Code Rule 5E
14.142(3) (b) for the tel ephone nunber of Respondent
Environnmental Security of Okal oosa terminating at a | ocation
ot her than the |icensed business | ocation.

33. The Departnent also seeks to inpose a fine of $2,500
for the violation of Florida Adm nistrative Code Rul e 5E-
14.142(5)(f)and (g), for failing to disclose on the business
application of Respondent Environnental Security that 1830
Galvez Drive is an address where pest control chem cals were
stored.

34. The Departnent offered testinony as to how the
suggested anmounts of fine were determ ned based upon Section
482.161, Florida Statutes, and enforcenent guidelines of the
Bur eau of Entonol ogy and Pest Control.

35. The suggested administrative fine of $2,500 for the
failure to list 1830 Galvez Drive as a |l ocation where pesticides
are stored is reasonabl e.

36. However, in calculating the suggested fine for the
t el ephone nunber termnating in the |icensed business |ocation,

the actions taken by the licensee and the COC to correct the

14



violation were not considered by the Departnment as required by
Section 482.161(7)(b), Florida Statutes. M. Killingsworth went
to great lengths to get Hone Services licensed. As there is
virtually no risk of harmto the public's health or safety, see
Section 482.161(7)(a), Florida Statutes, and Respondent nade
great effort to renmedy the violation, this anbunts to a
technical violation and a de mininus penalty of $100 is nore
appropri at e.

RECOMIVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact and
Concl usions of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and pl eadings and argunents of the
parties, it is, therefore,

RECOMVENDED:

That a final order be entered assessing a fine against
Respondent Environnental Security of kaloosa, Inc., in the

amount of $2, 600. 00.

15



DONE AND ENTERED this 25th day of My, 2005, in

Tal | ahassee, Leon County, Flori da.

=

BARBARA J. STARCS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 25th day of May, 2005.

ENDNOTES

1/ Al reference to Florida Statutes are to 2004 unl ess
ot herw se i ndi cat ed.

2/ difford Killingsworth is the owner and CO C of

Killingsworth Environnmental, Inc., Respondents in Case No.
04-3052 heard sinmultaneously with the instant case. difford
and Cinton Killingsworth are brothers.

3/ The correct address is 1830 Gal vez Dri ve.

4/ Both Environnental Security of Okaloosa and Killingsworth
Envi ronnental, Inc., do business under the nane "Environnent al
Security."

COPI ES FURNI SHED,

Robert O Beasley, Esquire

Litvak & Beasley, LLP

220 West Garden Street, Suite 205
Post OFfice Box 13503

Pensacol a, Florida 32591-3503
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David W Young, Esquire

Departnment of Agriculture and
Consuner Services

407 Sout h Cal houn Street

Room 520, Mayo Bui |l di ng

Tal | ahassee, Florida 32399-0800

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard D. Tritschler, General Counse

Department of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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